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BEFORE THE JUDIQAL PANEL ON MULTIDISTRICT LiTlGATIOJsJ 



) ^ , 

IN RE INPHONIQ INC, WIRELESS ) MDLNo.1792 en ^ 

PHONE REBATE LITIGATION ) o" 

) 

THIRD NOTICE OF RELATED ACTION 

Pursuant to JPML. Rules 7.2(i) and 7.5(e), InPhonic, Inc. ("InPhonic") hereby notifies the 
Panel of the following potential "tag-along action"' in which InPhonic is a named defendant: 

• HeUer v InPhonic; Inc, Case No. l:06-cv-01577 p.D.C) (filed September 11, 2006)' 

This action purports to be a class action arising out of wireless phone rebates offered by or 
through InPhonic. The alleged common questions of fact that pertain to the purported class in the 
Hdkr Complaint overlap with, or duplicate, the alleged class-wide common questions in the 
complaints in Da-ds v InPhcm, Inc, Case No. l:06-cv-00528 p.D.C) i^'Davs action"), Hongjii Yu, et 
d. -a InPhork, Inc, Case No. l:06-cv-00951 p.D.C) ("//o^ reaction"), Rock, etoLv InPhonk, Inc, 
Case No. 2:06-cv-02156 p.N.J.); and Sutherland v InPhonic, etd. Case No. 06-cv-3281 (N.D. 111.), 



"A 'tag-along action' refers to a civil action pending in a district court and involving 
common questions of fact with actions previously transferred under Section 1407." T.PJVLL. Rule 
1.1. 

A copy of the Hdler Complaint is attached hereto as Exhibit 1 , 
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which are the subject of InPhonic's pending motion pursuant to 28 U.S.G § 1407.^ The Hdler 
action has been assigned to the Honorable Ellen S. Huvelle of the United States District Court for 
the District of Coltimbia, as a case related to the Ha^ Yu action."* 




Dated: September 14, 2006 

Washington, D.C Mitchell R. Berger 

Christopher W. Hellmich' 
PATTON BOGGS LLP 

2550 M Street, NW 
Washington, DC 20037 
Telephone: (202) 457-6000 
Facsimile: (202) 457-6315 

A JtomeysforDrferKknt InPhcnc, Inc 



See Memorandum in Support of Motion for Transfer and Consolidation of Related Cases 
Pursuant to 28 U.S.G § 1407 by InPhonic, Inc., at 4 pkt. # 1). As such, the allegations contained in 
the /Msr Complaint also overlap with, or duplicate, those made in the complaints in Causr v 
QxTtimntd Pronvtim Gifmp, Inc., et d.. Case No. 2:06-cv-01560 p. Ariz.); Roqmrtw v Qmnental 
Promotion Gnx^, Inc, et al.. Case No. 2:06-cv-01664 (D. Ariz.); Morales v Conanentd Promotion Group, 
Inc, et al., Case No. 2:06-cv-01671 (D. Ariz.), and Salzmtn v InPhomc, Inc, et d. Case No. l:06-cv- 
01266 (D.D.C) (^Sdzmm action"), which are also potential "tag-along actions." See Notice of 
Related Actions, filed July 10, 2006 pkt. # 3); Second Notice of Related Action, filed July 26, 2006 
(Dkt. # 14). 

^ See Notice of Designation of Related Gvil Cases Pending in This or Any Other United 

States Court, filed by plaintiffs counsel along with Heikr Complaint, attached hereto as Exhibit 2. 
The Dads and Sdzmm actions are also des^ated as related to the Haigji Yu action, and are pending 
before Judge Huvelle. 
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m THEXINIIED STATED DISTRierr COURT 
FOR THEDISTRICT OF COLUMBIA 



REBATE CASES 



STANLEY J. HELLER 
21732 Old Barrington Rd. 
Barrington,IL 60010-7506 

Plaintiff, 



INPHONIC, INC. 

1010 Wisconsin Avenue, NW 

Suite 600 

Washington, D.C. 20005 



Defendant 



CLASS ACTION 

JURY TRIAL DEMANDED 



Plaintiff, Dr. Stanley J. Heller, individually and on behalf of all other persons similarly 
situated, and on behalf of the General Public, brings this action against Defendant InPhoniCj hic. 
(hereinafter "InPhonic") for violations of tiie District of Columbia Consumer Protection 
Procedures Act §§ 28-3901 et. seq., Illinois Consumer Fraud and Deceptive Business Pracfees 
Act, breach of contract and unjust enrichment. 

NATURE OF THE ACTION 

1 . Plaiiitiff brings this action for violations of the District of Columbia Consumer 
Protection Procedures Act §§ 28-3901 et. seq., IlUnois Consumer Fraud and Deceptive Business 
Practices Act, 815 ILGS §§ 505, et. seq., breach of contract and unjust enrichment against 
InPhonic for the practices herein described. 
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2. This action is brought against InPhonic on behalf of persons who purchased 
products from InPhonic through its own branded websites, including www.wireflv.com and 
w\TO^Al wireless.com. and through websites that hPhonic created and managed for its 
subsidiaries and/or third parties and/or in partnership with third parties, including 
www.VMCsatellite.com and www.mwateplan.com . with mail-in rebate offers which InPhonic 
has refused to honor. hiPhonic manages its rebate offers through its own branded websites, 
including htto://inphonic. rebatestatus.com and www.wireflvrebates.com. The Class includes, 
but is not limited to, all persons who purchased products from hiPhonic Avith rebates offered by 
hiPhonic that were not honored, or which would not, as a matter of policy, have been honored. 

THEPARTIES 

3. Plaintiff Dr. Stanley J. Heller is a resident of Barrington, Illinois. On or about 
September 3, 2005, Plaintiff purchased two PabnOne Treo 650 cellular phones (hereinafter 
referred to as "Treo phones") from the InPhonic partner website www.mvrateplaft.com . Each 
phone was advertised and offered for sale by InPhonic on the website www.mvrateplan.com as 
having a $100.00 rebate for Customer Loyalty and a $100 rebate for Voice and Data. Although 
Plaintiff followed all required directions and procedures for obtaining these rebates totaliiig $400, 
and timely submitted his rebate requests to Liphonic, Plaintiff has not received his rebate checks. 

4. Defendant InPhonic is a publicly held Delaware Corporation with its principal 
place of business and corporate headquarters located at 1010 Wisconsin Avenue, Suite 600, 
Washington, D.C. InPhonic specializes in the online sale of wireless services and devices 
throughout the United States. InPhonic sells wireless service plans and devices through its own 
branded websites, including www.wireflv.com and www. Al wireless.com . and through websites 
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that InPhomc has elated and maDaged^for third parties ahd/or in partnership with third pfarties, 
including www,myrate0lafl.com 

5. InPhonic openly represents to the public that wv,'-w:wireflv.com and 
www.Alwireless.com are its online retail centers. hiPhonic openly represents to the puWic that 
http://inphonic.rebatestatus,com and www.wireflvrebates.com are its rebate processing centers. 
The websites www.wireflv.com. www.Alwirel^s.com and www.wireflvrebates.com are 
maintained and operated by hiPhonic's employees flrom Liphonic's offices located at 9301 
Peppercorn Place, Largo Maryland 20774, and InPhonic has custody and control of the servers 
for such websites. Indeed, InPhonic is authorized and has the ability to upload and alter content, 
including advertising, on the websites www.wireflv.com. www.Alwireless.com and 
www.wirefl vrebates.com . InPhonic falsely advertises and sells die same products with the same 
advertised rebates in both its wholly-owned online retail stores, including www.wireflv.com and 
WWW.A1 wireless.com. and the online retail stores of its third-party partners, including 
www.mvrateplan.com . 

JUiaSPICTlON AND VENUE 

6. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1 332 (2005). 
This Court also has jurisdiction over the Defendant because a substantial portion of the 
wrongdoing alleged in this Complaint took place in the District of Columbia and because the 
Defendant is authorized to do business here, has sufficient minimum contacts with the District of 
Columbia, and/or otherwise iritentionally avails itself of the markets in this district through the 
promotion, mmketing ^d ?ale and of its services in ttiis district, to render the exetciseof 
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jurisdiction by this Court permissible under traditional notions of fair play and substantial justice. 

7. This Court has subject matter jurisdiction over this action because the amount in 
controversy exceeds $5 million and the parties r^ide in diverse jurisdictions. 

8. Venue in this Court is proper because the Defendant resides v/ithin the federal 
district of this Court and the acts alleged herein emanated from the District of Columbia.. 

CLASS ACTION ALLEGATIONS 

9. Plaintiffbrings this class action on behalf of himself and on^behalf of the 
following similarly situated class ("Class"): 

All persons who purchased one or more products and/or services 
from InPhonic's internet retail websites, including 
www.wireflv.com.www.Alwireless.com and 
www.wireflvrebates.corn . and/or from one of hiPhonic's 
subsidiary's or third-party partner websites, including 
www.VMCsatellite.com and www.mvrateplan.com . which were 
advertised and/or offered for sale by friPhonic with rebates that 
were unavailable, unattainable and/or failed to be honored. 

1 0. The Class excludes Defendant, its subsidiaries, affiliates, dealers, officers, 
directors, members of Defendant's affiliates, officers, dealers' and directors' immediate fanulies,; 
any entities in which Defendant has a controlling interest, and the officers, directors, affiliates, 
legal representatives, heirs, successors and/or assigns of any of the individuals or entities 
mentioned in this paragraph, afid any judge assigned to here this action. 

1 1 . This action has been brought and may properly be maintained as^a class action 
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pursuant to Federal Rule of Civil Procedure 23(a)(l)-(4), 23(bXl), (2) or (3), and case law 
th^eunder. 

12. Numerositv: The members of the Class are so numerous that joinder of all the 
membeis would be impracticable. Plaintiff estimates there arc thousands of purchasers 
nationwide of the products and services at issue. 

13. Existence and Predominance of a Common Questions of Fact and Law: There are 
questions of law and fact common to the members of the Class that predominate over any 
questions affecting only individual members, including: 

a. Whether InPhonic sells products and services with rebates that it will not 
honor; 

b. Whether InPhonic made false or misleading statements of fact to the Class 
and the public concerning rdjates of products advertised, offered and sold by 
InPhonic; 

c. Whether InPhonic concealed from the Class and the public that these 
rebates would not be honored by InPhonic; 

d. Whether, by its misconduct as set forth herein, InPhonic has engaged in 
unfair or unlawful business practices with respect to the advertising, marketing 
and sale of products and services with rebates; 

e. Whether InPhonic has breached its contract to Plaintiff and the oth^- Class 
members by offering for sale and seUing products and services with rebates that 
are not honored; 
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f. Whether, as a result of Defendant's misconduct, PJaintiff and the Class are 
entitled to damages, restitution, and other relief, and the amount and nature of 
such relief. 

14. Tvpicali^;^ : The claims of Plaintiff are typical of the claims of the Class. Plaintiff 
has no inter^ts antagonistic to those of the Class, and Defaidant has no defenses unique to 
Plaintiff. 

15. Adequacy : Plaintiff will fairly and adequately protect the interests of the Class, 
and has retained attorneys experienced in class and complex litigation, 

1 6. Ascertainability : The members of the Class are readily identifiable through 
InPhonic's records of customers who purchased a product or service that was advertised or 
offered with a rebate by InPhonic. The objective characteristics and common transactional facts 
of InPhonic's actions and/or omissions as to the Class make the ultimate idaitification of Class 
members possible. 

1 7. Superiority : A class action is superior to other avmlable methods for the fair and 
efficient adjudication of this controversy for the following reasons; 

a. A class action is the only available method for the fdr and efiRcient 
adjudication of this controversy. The members of the Plaintiff Class are so 
numerous that joinder of all members is, at a minimum, impractical, and probably 
impossible; 

b. The damages suffered by individual Class members are relatively small 
compared to the expense and biirden of prosecuting tWs complex ease agmnst a 
well-finaneed corpora,tion. Consequently, this class actiori is the only Vvay that 
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eveiy Qaiss jiiepib^ can iedress the Baiffi ati^ dania^ 
conduct. 

c. Should this Court require individual class members to bring separate 
actions, this Court would face a multiplicity of lawsuits which would unduly 
burden both the District of Columbia court system and the litigants. The 
prosecution of separate actions will create a risk of inconsistent rulings and 
contradictory judgments which might dispose of other Class members' interests 
who are not parties to the adjudication, thereby impeding and impairing Class 
members' ability to protect their interests. Inconsistent results will magnify the 
delay and expense to all parties and to the District of Columbia court system. By 
contrast, this class actionpresents far fewer management difficulties while 
providing unitary adjudication, economies of scale and conrprdiensive 
supervision by a single court. 
18. In the^temative^ this actionis certifiableunder the provisions Rule 23(b)(l)(2) 
and/or (b)(2) of the Federal Rules of Civil Procaiure because: 

a. The prosecution of separate actions by individual Class members will 
create a risk of inconsistent or varying adjudications with respect to individual 
Class members which would establish incompatible standards of conduct for 
Defendant; 

b. The proisecution of separate actions by individual Class members vidll 
create a risk of adjudiGations v«th r^pect to the Cl^ 

matter, be dispositive of the interests of other Glass raembersnot jiarties to ^e 
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adjudications, or sul>staMa^ Glass inembers' akMx^iopTOt^!&0j: 

interests; and 

c. Defendant has acted or refused to act on groimds generally applicable to 
the Class thereby making appropriate final injunctive relief with respect to all 
Class members. 

1 9. A class action will cause an orderly and expeditions administration of the claims 
of the Class. Economies of time, effort, and expense will be fostered and uniformity of dedsions 
will be ensured. 

20. Plaintiff does not anticipate any difficulty in the management of this litigation. 

STATEMENT OF FACTS 

2 1 . InPhonic advertises, offers and sells wireless service plans and devices through its 
own branded websites, including www.wireflv.com and www. A 1 wireless.com . and through 
websites that InPhonic created and managed for, or in partnership with, third parties, including 
www.mvrateplan.com . InPhonic conducts its business nationwide over the internet. Plaintiff 
alleges that the deceptive, unfair and wrongful bminess practices of InPhonic, both at its internet 
stores and the internet stores of its subsidiaries and third-party partners, emanated from 
InPhonic's corporate headquarters in the District of Columbia. 

22. InPhonic lures customers onto its retail internet stores and the retail internet stores 
of its subsidiaries and third-party partners by offering for sale and selling wireless device, in 
connection with wireless service activations, at significant discount in the form of a rebate. 
InPhonic, through its retail internet stores and the retail internet stores of its subsidiaries and 
third-party partners, commonly advertises and offers products with rebates which amount to a 
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20% to 100% discount on ae pjKhase price of Itrmany instanG^,;Mk)Qle 

advertises that the products will be "free after rebate", or that the cost of the product will be "$0" 

after rebate. In some instances, MPhonic' s rebate incentive is greater than the purchase price for 

select products. InPhonic thus informs its customers that these are bargains too good to pass up. 

In this manner, hiPhonic persuades consumers to purchase products from InPhonic and its 

subsidiaries and third-party partners, rather than its competitors, by advertising and offering 

products for sale at prices steeply discounted after rebate. 

23 . The products offered for sale by InPhonic on its wholly owned websites, 
u^w.wireflv.com. and www. Al wireless.com . are the same as those for sale on the internet retail 
websites of its subsidiaries and third-party partners, including Avww.mvrateplan.com. InPhonic is 
responsible for the content of the advertising on its Internet retail websites, including 
www.Wireflv.com. and www. AI wireless.com. and the content of the advertising of its 
subsidiaries' and third-party partners' retail websites, including www.mvrateplan.com. where 
Plmntiff purchased his products pursuant to the worthless rebates. Because InPhonic owns, 
operates, maintains and/or directs its own internet retail websites and the internet retail webssites 
of its subsidiaries and tiiird-party partners, including www.mvrateplan.com , it is entirely 
responsible for the advertised rebate pfifers. Thus, all false advertising giving rise to Plaintiff's 
claims emanated from InPhonic, which isbaised in the District of Columbia. 

24. At all relevant times, InPhonic knew, or should have known, that it would not 
honor many of the rebates which InPhonic advertises on its own internet retail websites and the 
internet retail websites of its subsidiaries and third-party partners. 

25. InPhonic administers the rebates for products purchased at its internet retail 
websites and the internet retail websites of its subsidiaries and third-party partners. InPhonic 
employs staff purportedly responsible ft)r faciKtating the payment of rebates for such products. 
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InPhonic provides rebate forms on its internet retail websites and flie internet retail websites of 

its subsidiaries and third-party partners. The rebates offeral and advertised by InPhonic usually 

range from approximately $20 to $200, and in some instances are $75 in excess of the products' 

purchase price. These advertised rebates purport to offer a substantial savings over the same or 

similar products offered by InPhonic' s competitors. 

26. In order to be eligible to receive a rebate cheek on wireless s^ces and products 
purchased from InPhonic and its subsidiaries and third-party partners, the customer must wait 

1 50 days after activating a wireless service plan before submitting the rebate request. The 
customer then has a narrow 30 day window to complete the rebate request, which requires the 
customer to provide InPhonic with, inter alia, copies or printouts of online bills that show the 
date of invoice, customer name, mobile phone number, wireless service account number, and 
proof of payment in frill of the wireless service account. Customers are informed on the rebate 
forms to expect to wait several additional months before receiving their rebate checks. 

27. Once the customers realize that the rebates on products and services purchased 
from InPhonic and/or its subsidiaries and third-party partners will not be honored, they are unable 
to return the products for refimd or credit. 

28. Sales receipts for products purchased from InPhonic and/or its subsidiaries and 
third-party partners state that items not in new condition will not be accepted for return. 
Moreover, in order to return a product, customers must request a Return Merchandise 
Authorization (RMA) number typic^y within 15 days of actiyation of the products. 

29. Thus, consumers who purchase products from InPhonic and/or its subsidiaries and 
third-party partiiers piirsiiant to the worthless rebates are left without a remedy. They cannot 
return the product to InPhonic or its subsidiaries/ thit^d-partypaitoer^ for a refimd or credit. They 
are l6ft with a product for which they overpaid. 
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30. InPhonic, nevertheless, offers and sells products pursuant to the worthless rebates 

because it is a form of price competition and a means of generating sales for InPhonic. 

31. On or about September 3, 2005, Plaintiff purchas«l two Treo phones from the 
internet retail website www.mvrateplan.com. for which biPhonic is a fiilfiUment partner. The 
Treo phones were advertised in print on www.myrateplan. com as available for $399.99 with a 
$ 1 00 mail-in rebate for Customer Loyalty and another $ 1 00 mail in rebate for Bonus Voice and 
Data. Through these written advertisements on www.mwatejjlan.com. InPhonic invited offers to 
purchase from the public, including Plaintiff. Plaintiff offered to purchase two Treo phones for 
the advised price with the rebates (i.e. , a total of $400 in rebates), and InPhonic atxiepted to 
fulfill Plaintiffs offer. Plaintiff consequently paid vyww.mvxateplan^com $799.98, plus shipping 
and handling for the two Treo phones. 

32. On or about February 7-8, 2006, and March 9, 2006, Plaintiff timely mailed his 
four completed rebate forms for the Treo phones with all required information to InPhonic's 
rebate processing center. Although Plaintiff is supposed to receive $400 in rebate checks, he has 
not received payment for any of his rebates. 

33. On or about June 3, 2006, Plaintiff emailed InPhonic regarding the status of his 
four rebate totaling $400. 

34. On or about June 5, 2006, hiPhonic responded to Plaintiff by email, confirming 
that his four rebates were successfiilly entered on March 16, 2006, and to allow 10 to 12 weeks 
from this date forproees$ing. 

35. Oft Juae 1^, 2006, Maintiff emailed Laconic sta^ we^s,% fact, had; 
passMfrorh the rebate entry date of March 16v2006i liiUiSvinacCordanGeMthlri^ 
representations. Plaintiff s rebates should have been processed by tiiis time. 

36. On June 1 3, 2006, InPhonic responded to Plaintiff by email stating that Plaintiffs 
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rebates had been ^M««ve4 were cajits^be^ a ebeGk wtmW temaifed ap^ 

x;«anpleti(p <>f 1^^ 

37. On June 29, 2006, Plaintiff emailed InPbonic inquiring as to the status of his 



38. On June 30, 2006, InPhonic responded to Plaintiff by email stating that PlaintifFs 
rebates weienow in the final eheckap^»royal process and to aUGwanptife 3 to 4 we#?s fosr 



39. To date, Plaintiff has not received payment for any of his rebates from InPhonic. 

FIRST CAUSE OF ACTION 

District of Columbia Consumer Protection Act 

Violation of Di$trict of Columbia Code §§ 28-3901 et seq. Against InPhonic, Inc. 

40. Plaintiffincoiporates by reference all preceding paragraphs as if fully set forth 
herein and fvirther alleges as follows: 

4 1 . The District of Columbia Consumer Protection Procedures Act applies to 
Defendant's actions and conduct herein because it extends to transactions that are intended to 
result, or which have resulted, in the sale or lease of goods or services to consumers. 

42. Plaintiff and each member of the. Class arc "consumers" within the meaning of 
Section 28-3901 (a)(2) of the District of Columbia Code. 

43 . The products that Plaintiff and each other member of the Class purchased firom 
InPhonic' s internet retail websites and the internet retail websites of its subsidiaries and third- 
party partners, including www.mvrateplan.com, are "goods" within the meaning of Section 28- 
3901(a)(7) of the District of Columbia Code. 

44. InPhonic advertises, offers for sale and sells products with rebates on its own 
intemet retail websites and the retail websites of its subsidiaries and third party partners. 

12 
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InPhonic also administers these rebates. At all relevant times, InPhonic knew, or should have 

known, that such rebates would not be honored. IhPhonic's actions constitute omissions and 

concealment of material facts that are unfair, deceptive and misleading business practices in 

violation of Section 28-3904 of the District of Columbia Code. 

45 . The conduct described above is unlawful pursuant to District of Columbia Code 
28-3904{a), (e), (f), (h), (j), and (1) by way of InPhonic' s: 

a. Representing that goods have benefits they do not have (District of 
Columbia Code 28-3904(a)); 

b. Misrepresenting a material fact which has a tendency to mislead 
concerning reasons for, existence of or amounts of price reductions (District of 
Columbia Code 28-3904(e)); 

c. Failing to state a material fact which tends to mislead concerning reasons 
for, existence of or amounts of price reductions (District of Columbia Code 28- 
3904(f)); 

d. Advertising goods with intent not to sell them as advertised (District of 
Columbia Code 28-3904(h)); 

e. Making false or misleading representations of fact concerning the reasons 
for;, existence of, or amounts of price reductions (District of Columbia Code 28- 
39040)); 

f Falsely representing that the consumer will receive a rebate, discount or 
Other economic benefit, (District of Columbia Code 28-39{M(l)). 

46. InPhonic's deceptive acts and omissions occurred in the course of selling a 
consumer product and have occurred continuously through the filingof this Complaint. 

47. Pursuant to District of Columbia Code Section 28-3905(k)(l)(D), the Court may 
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impose injuctive relief against any conduct that constitutes unlawful trade practices pureuant to 

District of Columbia Code Section 28-3901, et. seq. 

48. By engaging in the above described acts and practices, InPhonic has committed 
one or more acts of unlawful trade practices within the meaning of the District of Columbia's 
Consumer Protection Procedures Act. 

49. As a &ect and proximate cause of InPhonic's violation of the Dishict of 
Columbia Code Section 28-3901, et. seq.. Plaintiff and other Class members have suffered 
irreparable hann and monetary damages. Plaintiff, on behalf of the Class, seeks all relief allowed 
under the District of Columbia's Consumer Protection Procedures Act, District of Columbia 
Code Section 28-3901, et seq, 

SECOND CAUSE OF ACTION 

ILLINOIS CONSUMER FRAUD AND DECEPTIVE BUSINESS PRACTICES ACT 

Violatioit of liljuois Business Transactions Code,815 ILCS §§ 505, et seq. 

Against InPhonic, Inc. 

50. Plaintiff incorporates by reference all preceding paragraphs as if fully set forth 
herein and further alleges as follows: 

51. The Illinois Consumer Fraud and Deceptive Business Practices Act applies to 
Defendant's actions and conduct herein because it extends to transactions that are intended to 
result, or which have resulted, in tiie sale of merchandise to consumem. 

52. Plaintiff and each member of the Class are "consumers" within the meaning of the 
Illinois Consumer Fraud and Deceptive Business Practices Act, 815 ELGS 505/1 (e). 

53 . The pf pduets that Plaintiff and each other member of the Class purchased from 
InPhonic's internet retail websites and the internet retmlwe^^^ 

party parthea^.inciluding www.mvrateplan.e6m., are ''merchandise'* within the meaning of the 
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Illinois Consumer Fraud and Dec^tive Business Practices Act, 815 ILCS 505/l(b). 

54. InPhonic advertises, offers for sale, and sells products with rebates, and 

adfliinisters these rebates, when at all relevant timra, InPhonic knew, or should have known, that 

such rebates would not be honored. InPhonic's actions constitute omissions and concealment of 

material facts that are unfair, deceptive and misleading business practices in violation the Illinois 

Consumer Fraud and Deceptive Business Practices Act, Si 5 ILCS 505/2: 

Unfair methods of competition and unfeir or deceptive acts or 

practices, including but not limited to the use or employment of 

any deception fraud, false pretense, false promise, 

misrqjresentation or the concealment, suppression or omission of 

any mataial fact, with intent that others rely upon the concealment, 

suppression or omission of such material fact, or the use or 

employment of any practice described in Section 2 of the "Uniform 

Deceptive Trade Practices Act", approved August 5, 1965, in the 

conduct of any trade or commerce are unlawful whether any person 

has in fact been misled, deceived or damaged. 8 1 5 ILCS 505/2. 

55. The conduct described above is unlawfiil pursuant to Illinois CoiKumer Fraud and 

Deceptive Business Practices Act, 815 ILCS 505/2 by way of InPhonic's: 

a. Advertising goods with intent not to sell them as advertised ((Illinois 
Uniform Deceptive Trade Practices Act, 815 ILCS 505/2(9) ); 

b. Making false or misleading representations of fact concerning the reasons 
for, existence of, or amounts of price reductions (Illinois Uniform Deceptive 
Trade Practices Act, 815 ILCS 505/2(1 1) ); and 

c. Enj^ging in any other conduct which similarly creates a likelihood of 
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confusion or misunderstanding. (Illinois Uniform Deceptive Trade Practices Act, 

815 ILCS 505/2(12)). 

56. InPhonic's deceptive acts and omissions occurred in the course of selling 
merchandise and have occurred continuously through the filing of this Complaint. 

57. Pursuant to Illinois Consumer Fraud and Decq)tive Business Practices Act, 815 
ILCS 505/1 0(c), the Court may impose injuctive relief against any conduct that constitutes 
unlawful trade practices pursuant to Illinois Cohsumer Fraud and Deceptive Business Practices 
Act, 815 LLCS 505, e/.jeg. 

58 . By engaging in the above described acts and practices, InPhoiiic has committed 
one or more acts of unlawful business practices within the meaning of the Illinois Consumer 
Fraud and Deceptive Business Practices Act. 

59. As a direct and proximate cause of InPhonic's violation of the Illinois Consumer 
Fraud and Deceptive Business Practices Act, 815 IIXS 505, et. seq.. Plaintiff and other Class 
members have suffered irreparable harm and monetary damages. Plaintiff, on behalf of the 
Class, seeks all relief allowed imder the Illinois Consumer Fraud and Deceptive Business 
Practices Act, 815 ILCS 505, et. seq. 

THIRD CAUSE OF ACTION 
Breach of Contract Against InPhonic, Inc. 

60. Plaintiff incorporates by reference all preceding paragraphs as if fully set for the 
herein and further allegeis as follows; 

61. Plaintiff brings thiis cause of action on behalf of himself and all other swnilarly 
situatai persoiis. 

62. By placing products for sale viath advertised rebates on its internet retail websites 
and the internet retail websites of its subsidiaries and third-party partners, InPhonic invites the 
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consuming public, including Plaintiff, to make offers to purchase such products with the 

advertised rebates. Implicit in this offer is that the rebates offered and advertised on such 

products are valid and obtainable. 

63. On or about September 3, 2005, Plaintiff offered to purchase from 
www.mvrateplan.com . an internet retail website for which InPhonic is the third'party fulfillment 
partner, two Treo phones with wireless service agreements. Each Treo phone was advertised and 
offered for sale by hiPhonic on www.mvi-ateplan.com as having two $ 1 00.00 rebates. Plaintiff 
placed bis order for two Treo phones with a total of $400 in rebates on www.mvrateplan.com 

64. On or about September 3, 2005, www.mvrateplan.com and its fiiljBllmcnt partner, 
InPhonic, accepted Plaintiff's offer to purchase the two Treo phones with a total of $400 in 
rebates by charging his credit card for this purchase in the amount of $399.99 for each phone, for 
a total of $788.98 plus shipping and handling. 

65. Contracts thus arose between InPhonic and Plairttiff. InPhonic was bo;md to 
perform pursuant to such contracts by providing Plaintiff with the products and their advertised 



66. Although InPhonic has confirmed in writing that Plaintiff s rebate requests were 
properly and timely submitted. Plaintiff has not received his rebate checks. Tlie products were 
liot teducedia iM^ce aftCTrd3iate(eMudi% shipping and haadlitig) as Inphiiainiebaad p« 
Plaintiff: 

67. InPhonic thus has breached its coutract with Plaintiff by failiiigt(?hoiior the 
advertised rebates and by failing to provide the products pursuant to its written advertisements 
and offer of sale. 

6S. As a result. Plaintiff paid more fbr^his product thanPlaintiff was r^Uiredto pay 
pursuant to his contract with InPhonic. 
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69. Becajise of inI%oiQie's breach # Plaintiifkia the d^ 

Class have suffered damages in an amqiuit to be detennine^ at trial. 

FOURTH CAUSE OF ACTION 
Unjust Enrichment Against InPhonic^ Inc. 

70. Plaintiff incorporates by reference all preceding paragraphs as if fully set for the 
herein and further alleges as follows: 

71 . Plaintiff brings this cause of action on behalf of himself and all persons similarly 
situated. 

72. To attract custometB, hiPhonic advertises and represents on its internet retail 
website and the internet retail websites of its subsidiaries and third-party partnests that certain 
products are available for sale wifli rebates from hiPhonic. Often these advertised rebates 
represent substantial savings off the purchase price for products sold by InPhonic. 

73. When a customer purchases such a product from InPhonic and/or its subsidiaries 
and third party partners, the customer must pay the total purchase price for the product, not 
including the deduction for the advertised rebate. InPhonic thereby obtains tihe benefit of 
advertising products for sale at a lower price, while collecting the full retail price from the 
customer at thepoint of sale. 

74. Although InPhonic represented to Plaintiff and each other Class member that they 
would be able to obtain a rebate for products purchased from InPhonic and/or its^ subsidiaries and 
third party partners, InPhonic failed to provide the promised rebates, thus retaining the full retail 
price which Plaintiff and each other Class member paid for these products. 

75. For example, on or about September 3, 2005, Plaintiff purchased two Treo phones 
from the internet retail website www.mvrateplan.com. for which InPhonic is a fulfillment 
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partner. The Treo phones were advertised by InPhonic on www.mvrateplan.com as available 

for $399.99 with a $ 1 00 mail-in rebate for Customer Loyalty and another $ 1 00 rebate for Bonus 

Voice and Data (Le., a total of $400 in rebates). In reliance upon these rebate representations. 

Plaintiff purchased two Treo phones and accompanying wirel^s services from 

www.mvrateplan.com and paid www.mvrateplan.com $799.98 plus shipping and handling. 

76. On or about February 7-8, 2006 and March 9, 2006, Plaintiff timely mailed his 
four completed rebate forms for the two Treo phones and all required information to InPhonic's 
rebate processing center. Altiiough InPhonic conJ5rmed that Plaintiffs four rebates for die two 
Treo phones were timely and properly submitted, Plaintiff has not received any payment for his 
rebates. 

77. Plaintiff has been damaged by (1) paying the full retail price for the two Treo 
phones, which were advertised and offered for sale by InPhonic on www.mvrateplan.com . as 
having valid and obtainable rebates, and (2) not receiving any money for the rebates. InPhonic 
had been xmjustly enriched by retaining the monies that the Plaintiff paid to 
www.mvrateplan.com for the full retail price of the two Treo phones and failing to honor the 
rebates which it advertised for thiese products. 

78. As a result of its practices described above, InPhonic has and is continuing to 
derive profits and revenues resulting from its false, misleading, decq)tive, unfair and inequitable 
conduct. It would be inequitable for InPhonic to be permitted to retain any of the proceeds 
derived as a result of its unlawful conduct. 

79. InPhonic should be compelled to provide restitution to the Plaintiff and the other 
Class members and/or to disgorge into a common fund or constructive trust for the benefit of 
Plaintiff and the Class, all proceeds received by it from any unlawful or inequitable act described 
in this Complaint which has inured and continues to inure to the unjust enrichment of InPhonic. 
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80. InPhonic should also be enjoined from continuing to engage in any unlawfiil or 

inequitable act alleged in this Complaint. 

8 1 . Plaintiff and the Class have no adequate remedy at law for their irreparable 
injuries caused by InPhonic' s ineqmtable conduct 

PRAYER FOR RELIEF 
WHEREFORE, tiiePl^tiff, on behalf of himself and all others similarly situated, pray 
for a judgment against InPhomc, Inc. on Mi counts as follows: 
As to the FIRST CAUSE OF ACTION - DISTRICT OF COLUMBIA CONSUMER 
PROTECTION PROCEDURES ACT [District of Columbia Code §§ 28-3901 et. seq.], 

1 . For an Order certi^ng theproposed class herein under Federal Rule of Civil 
Procedure Rule 23 and appointing Plaintiff and his undersigned coimsel of record to represent the 
class; 

2. For damans under statutory and common law as alleged in tins complaint; 

3. For attorneys' fees; 

4. For punitiv6''exemplary damages; 

5. For preliminfflry and permanent injunctive relief as alleged herein; 

6. For pre-judgment interest; 

7. For costs of tihis suit; and 

8. For any relief the Court deems just and equitable. 

As to the SECOND CAUSE OF ACTION - ILLINOIS CONSUMER FRAUD AND 
DECEPTIVE BUSINESS PRACTICES ACT [Violation of Illinois Business Transactions Code, 
815E.CS§§505,e/.5e^.] 

1 . For aa Oidei: eeitiiym under Federal Rule of Civil 

Ftoe^dure Rojle 23 and appointing Pl^tiff and Ms undereignpdcpunser^^^^^^^ 
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clasis; 

2. For damages under statutory and common law as alleged in this complaint; 

3. For attorneys' f^s; 

4. For preliminary and permanent injunctive relief as alleged herein; 

5. For pre-judgment interi^t; 

6. F(»- costs oflKis suit; and 

7v For aflg^ relief thgiGoaitfdei^sjn 
i^toliieTHIIUD CAUSE OF AC^R^^ BRJEACH ()F eONIKAGTr, 

1 . For an Order certi:^ng the proposed class herein under Federal Rule of Civil 
Procedure Rule 23 ahd appointing Plaintiff and Ms nwdei^igned counsel of record to represent the 
class; 

2. For damages under statutory and common law as alleged in this complaint; 

3 . For pre-judgment interest; 

4. For costs of this suit; and 

5 . For any relief tiie Court deems just and equitable. 

As to the FOURTH CAUSE OF ACTION - UNJUST ENRICHMENT 

1 . For an Order certifying the proposed class herein under Federal Rule of Civil 
Procedure Rule 23 and appointing Plaintiff and his undersigned counsel of record to represent the 
class; 

2. For damages under statutory ^d common law as alleged in this complaint; 

3 . For prejudgment interest; 

4. For costs (Sf liiis suit; and 

5. For any relief the Court deems just and equitahle. 
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Dated: SepteiBber 11^006 lespeefifB% swbmittei 



Gary ^/^ason 

The Mason Law Finn, P.C. 

1225 19* Street, NW 

Suite 500 

Washington, DC 20036 

(202)429-2290 

(202) 429-2294 (Fax) 

Oren Giskan 

Caflierine Anderson 

Giskan & Solotaroflf 

207 West 25* Street 

4* Floor 

New York, NY 10001 

(212)475-0099 

Daniel Lynch 

Law Offices of Daniel Lynch 

150 South Wacker Drive 

Suite 2600 

Chicago, IL 60606 

(312)346-8700 



Ciiimsel ferfiatitilf 
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CLERK=S OFFICE CO-932 

UNITED STATES DISTRICT COURT Rev 4/96 

FOR THE DISTRICT OF COLUMBIA 

NOTICE OF DESIGNATION OF RH.ATED CIVIL CASES PENDING 
IN Tins OR ANY O TOER UNTTP.D ST ATES COURT 

Civil Action No. 

(To be supplied by the Clerk) 

WrncE-topAJiTiPk- 

r^l^teH JT^1° ^"'' 405(b)(2) you are required to prepare and submit this fom, at the time of fifing any civil action whith is 
StS,^.r^ "^ "^Z °" wh^h involves tl,e same parties and relates to the same subject matter of a^ diLis^^SeTcSes 

dSl^tr '"^ ""' '''"'''^*' ^ ""^ ^'°" "'"^^ P'^P^ ^ "^^'^ ^^ ^ °«« defendant case„4 4ies for a two 

NOTICE TO npjFFNfnAMT. 

NOTICE TO AIXCQUjNSEL 

or cases. Sj T^lf^f^^ Court requires that as soon as an attorney for a party becomes aware of the existence of a related case 
onrSeTStZpS™*^'^'"'^'"""'"^*^^"'^^^ 



The piaintifF, defendant or counsel must complete tiie following: 

I- RqATIONSHTP OP NEW CASE TQ PENDING RPI ATED CASF/SV 

A ^case is deemed related to a case pending in this or another U.S. Court if thenew case: [qhe^approppate^o^ 

I 1 (a) relates to common property 

I ^ 1 (b) involves common issuM of fact 

L 1 (c) grows put ofthe same event ra- transaction 

I 1 (^) in^o'vestheyaUsiiifyorinfnngemfentbft^^^^^^^ 

I i (e) is filed by the same prose IJtigiant 

^ EgUV'm>NSfflP O FNEW CASRTO DISMISSED RE LATED CASfaRS) 

A nevv case is deemed related to a case dismissed, with or without prejudice, in this or any other U.S. Court, if the new case 
mvolv^ the saise parties and sanfi subject matter. 

Check box if new case is related to a dismissed case: f 1 

^' S^^J™ ^^^"^^ ^'^^'^^^ ^^^^'^ ^ ^*^^™ THE RELATED CASE IS FILED (IF OTHER THAN THIS 

COURT): 



^i^O^l A>© CASE NUMBER OF RELATED CASEPS). IF^^ 

^ v. '"Phpnaclhc ^^ ^^ 1:06CV951 

Saptcmbarl 1,2006 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 14, 2006, a copy of the foregoing Third Notice of Related 
Action, and accompanying exhibits, was served pursuant to J.PML. Rules 5.12(a) and 5.2(a), by 
first-class mail upon: 

John A Peca 

Keith T. Vernon 

John K Climaco 

Joseph P. Fegen 

P. Wesley Lambert 

CLIMACO, LEFKOWIT2, PECA, 

WILCOX & GAROFOLI CO., L.P.A 

888 16^ Street, NW, Suite 800 ^ 

Washington, DC 20006 ^ 2 

AttonTer^forPlaindff'EdmnDazis L_i=^^^ ^ '^td 

-_,_.-... -o -:p-] 

DavidP. Meyer :^^^ro ^ '' — 

Patrick G. Warner o?i^' "n — ^^ 

DAVID P. MEYER & ASSOC CO., LPA -op d^ 

401 N. Front Street, Suite 350 'o '^ ,^ 

Columbus, OH 432 15 ^ ^ 
^ ttomeys for Plaint^E chin Dam 

Steven N. Berk 

Jonathan W. Cuneo 

CUNEO GILBERT & LADUCA, LLP 

507 C Street, NE 
Washington, DC 20002 

A ttomeys for Plainaffi Har^ Yu 

andBayhara McGizney 

Knoll Lowney 
SMITH & LOWNEY 

2317 E.John Street 
Seatde,WA 98112 

A ttomeyfor Plaindj^ Hongfl, Yu 

andBarixtm McGizney 

Kevin P. Roddy 
Jennifer Samelli 
WILENTZ, GOLDMAN & SPITZER 

90 Woodbridge Center Drive, Suite 900 
Woodbridge, NJ 07095 
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A ttomeysforPlaintiffi Hor^ Yu 
and Barbara McGizney 

William F. Mahoney 

Steven A. Hart 

Scott W. Henry 

Scott J. Void 

SEGAL McCAMBRIDGE SINGER 

& MAHONEY, LTD. 

One IBM Plaza, Suite 200 

330 N.Wabash Ave. 

Chicago, IL 60611 



Barry R,Eichen 
EICHEN LEVINSON 
& CRUTCHLOW, LLP 

40 Ethel Road 
Edison, NJ 08817 
Aa 



Stephen M Garcia 

Sarina M Hnson 

THE GARCIA LAW FIRM 

One World Trade Center, Suite 1950 
Long Beach, CA 90831 

Attorneys for Plainaffi Walter Com; 

Luis Morales, and Joshua Peimdz 

PatrickJ.McGtx5derIII 
Robert W Boatman 
GALLAGHER & KENNEDY, P.A. 

2575 East Camelback Road 
Phoenix, A2 85016 
Att 



Bruce L. Simon 

cotchett, pitre, simon 
& McCarthy 

San Francisco Airport Office Center 
840 Malcohn Road, Suite 200 
Burlingame,CA 94010 

A ttomeyfcr PLintJf^ L uis Morales 

andSheHySalzmm 
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AiarkP. Friedlander, Jr. 
FRIEDLANDER, FRIEDLANDER & 
EARMAN, P.C. 

1364 Beverly Road, Smte 201 
McLean, VA 22101 

A Uomeyfor Plaintiff Sheliy Salzrmn 

Harvey Rosenf ield 

Pamela Pressley 

FOUNDATION FOR TAXPAYER AND 

CONSUMER RIGHTS 

1750 Ocean Park Boulevard, Suite 200 
Santa Monica, CA 90405 
Att 



Larry Jay Gown 

JENNINGS HAUG & CUNNINGHAM LLP 

2800 Nordi Central Avenue 
Suite 1800 
Phoenix, AZ 85004 

A ttameyfcfr Jonathan FeMnrni 

Gary E.Mason 

THE MASON LAW FIRM, P.C. 

1225 19^ Street, NW 
Suite 500 
Washington, DC 20036 

Attcrr^ for Plaintiff Stanley J. Hdler 

Oren Giskan 
Catherine Anderson 
GISKAN & SOLOTAROFF 

207 West 25^ Street 

4^^ Floor 

New York, NY 10001 

A ttameyfor Plaintiff Stanley J. Hdler 

Daniel Lyach 

LAW OFFICES OF DANIEL LYNCH 

150 South Wacker Drive 
Suite 2600 
Chicago, IL 60606 

Attorney for Plaintiff Stanley J. Hdler 

Scott J. Stein 

SONNENSCHEIN, NATH 
& ROSENTHAL, LLP 



Case 1 :06-cv-01 577-ESH Document 4-4 Filed 09/20/2006 Page 31 of 31 



2398 East Camelback Road, Suite 1060 

Phoenix, Arizona 85016 

A ttomeyforDeferdant 
Condn&Ttal Prormdm Group, Inc. 

John I. Grossbart 
David C Jacobson 
Katharine Elizabeth Stanton 
SONNENSCHIEN, NATH 
& ROSENTHAL, LLP 
233 South Wacker Drive 
8000 Sears Tower 
Qiicago, Illionois 60606 



Condmntd Prorwam Gmtp, Inc. 




